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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

HIRT YLD HT T IS

.!evisi pn application to Government of India:

()[BT SeureT Yo AR, 1904 P aRT I R 9w Ty AW @ AR ¥ ydie g @
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{i A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Fioor, Jeevan Deep Building, Parliament Street, New
Delhi -[110 001 under Section 35EE of the CEA 1944 in respec' of the following case, governed by first
provisd to sub-section (1) of Section-35.ibid ;

iy [Ef% Are A Fh B A § o9 W weR @ Q@ B YRR 91 oy weEE ¥ oW
ferell qoerR @ IR AUSHIR ¥ AT & W gy AT ¥, A1 Rl woerR A1 wvsR ¥ O 98 e
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
anothef factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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in case of rebate of duty of excise on goods exported to any country or territory outside
india of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. :
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

defla e e (e e, 2000 @ Brod o @ simife fafiiie g dem gg-e W @1 il A,
IR AR @ R A uRE e | A A @ fave-ety o i sy o -9t ufodt & ey
e andeT e S iR (oW WY Wi §6T g O @ sfora e 35—% % FeiRa W @ g @
wgd B wry dark-e o @ ufy A 2 afde )

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-8 Challan evidencing payment of prescribed fee as prescribed under Section
35.EE of CEA, 1844, under Major Head of Account. ‘
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees Cne Lac.

W Yo, Y TG Yoh TF AT Y el e & afy adien—
Appeal to Custom, Excise, & Service Tax Appeilate Tribunal.

(1)

Dl TS Yok Al 1044 @ a1 35—t /35-3 & st
Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

Saile tRedT 2 (1) & 4 9a agER B stemar @ adie, it @ AW ¥ W ged, HlY
Wgﬁﬁﬂdﬁmﬂmw&ﬁgaﬂqﬁwmﬁ%mwﬁzmm,

qEHTE HaT | 3Ea T UTE, AreAETEE 380004
To the west regional bench of Customs, Excise & Service Tax Appeliate Tribunal (CESTAT) at

2"floor, BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in guadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/: where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of -any-nominate. public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

e el 1970 JUTHNRA ) srgfi-1 & sfava PriRa &y JaT AdEH qT
Ty AUy fofra miRed & ey A ¥ RE W e I w650 I PR Yeh
feaT e g =nfdvy

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

mw,ﬁuwwwwmw&@ﬁqﬁmﬂm%mﬂﬁﬁ
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T AT B I(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) '
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1684}

Under Central Excise and Service Tax, “Duty demanded” shall include:
{choaoxvii) amount determined under Section 11 D;
{elxxxviii) amount of erroneous Cenvat Credit taken;
(clxxxix) amount payable under Rule 8 of the Cenvat Credit Rules.

o % URY e UTREROT & @weT el e AT e A gus i & at At Ree T e &
W IR o v avs AR & a9 398 & 10% A W B o FED ¥

tew of above, an appeal against this order shall lie before the Tribunal on payment of
ty demanded where duty or duty and penalty are in dispute, or penalty, where
in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Gujarat State
Petroleum Corporation Limited, GSPC Bhavan, Sector-11, Gandhinagar-
382 010 (hereinafter referred to as the appellant) against Order in
Original No. 28/DGNR/KP/2020-21 dated 26-11-2020 [hereinafter referred
to as “impugned order’] passed by the Assistant Commissioner, CGST.
Division : Gandhinagar, Commissionerate : Gandhinagar lhereinafter

referred to as “adjudicating authority”].

2. Briefly stated, the facts of the case is that the appellant are engaged
in the exploration of Oil and Gas and holding Service Tax Registration No.
AABCG4502FST001. During the course of audit of the records of the
appellant for the period from April, 2016 to June, 2017, it was observed
that the appellant had not made payment of service tax on Royalty
payment of Rs.1,85,11,240/- made to the Governmental authority for use of
natural resources i.e. exploration activity done on government land. In
view of Sr. No. 6 of Notification No. 30/2012-ST dated 20.06.2012, the
service provided by the governmental authority is taxable under reverse
charge mechanism. Further, Circular No. 192/02/2016-Service Tax dated
13.04.2016 issued by the CBIC also clarified that service tax will be
payable on the right to use natural resources in view of Rule 7 of the Point
of Taxation Rules, 2011, as amended by Notification No. 24/2016-ST dated
13.04.2016.

2.1 It appeared that government had provided service to the appellant
and received consideration in the form of Royalty, which was to be paid by
the appellant for the right to use the natural resources. It appeared that
the said service was within the ambit of Section 65B (44) and (51) of the
Finance Act, 1994. As per Rule 2 (1) (d) () (E} of the Service Tax Rules,
1994, the recipient of the service was required to pay the service tax. The

service tax payable by the appellant was ascertained at Rs.27,76,6806/-.
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P.2  The appellant was issued SCN bearing No. 238/19-20 dated
P4.01.2020 from F.No. VI/1(b)-168AA/C-VIH/Mis/19-20 proposing to
Hemand and recover the service taﬁ amounting to Rs.27,76,686/- under the
proviso to Section 73 (1) of the Finance Act, 1994 along with Interest
inder Section 75 of the Finance Act, 1994. Imposition of penalty under
Bection 78 (1) of the Finance Act, 1994 was also proposed.

8. The said SCN was adjudicated vide the impugned order and the |
lemand for service tax was confirmed along with interest. Penalty was

&lso imposed under Section 78 (1) of the Finance Act, 1994,

t.  Being aggrieved with the impugned order, the appellant has filed the

Instant appeal on the following grounds :

i. Royalty is not a payment in respect of any taxable service at all and
is imposed under Section 9 of the Mines and Minerals (Development,
and Regulations) Act, 1957 in respect of any mineral removed or
consumed by the holder of a mining lease from the leased area at the
rate specified in the Second Schedule, It is to be computed on ad
valorem basis in the manner prescribed under Rule 64D of the
Mineral Concession Rules. Clearly, therefore, royalty is a price for
winning minerals from and land and represent’s the State’s share in
such minerals and there is no provision of any service by the state in
this respect. The levy of service tax is clearly ultra vires the Act.

ii. A seven judge bench of the Hon’ble Supreme Court in the case of

India Cement Ltd. & Others Vs. State of Tamil Nadu & Others —

(1990) 1 SCC 12 held that royalty is a tax and as such a cess on

royalty being a tax on royalty is beyond the competence of the Statc

legislature. The Hon'’ble Supreme Court had doubted the correctness
of this judgment in the case of State of W.B. Vs. Kesoram Industries

Ltd. & Others — (2004) 10 SCC 201. Thereafter, the Hon’ble Supreme

Court had, in the case of Mineral Area Development Authority &
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referred the matter to a larger bench of nine judges for deciding the
issue.

The Hon'ble Gujarat High Court had in the case of Gujmin Industry
Association Vs, UOI in C/SCA/8167/2017 stayed the demand of
service tax on grant of mining lease/royalty.

In the case of Goa Mining Association Vs, UOI and Others, the
Mumbai High Court at Goa had stayed the imposition of service tax
on royalties under Section 9 of the Mines and Minerals (Regulation
and Development) Act, 1957. A similar stay has come from Madras
High Court.

In view of the above, no service tax is payable on royalty paid by the
company to the government. Accordingly, no interest is also payable
by them.

The SCN is issued for extended period on the ground of willful
suppression of facts. They are a Government of Gujarat Undertaking
and being a PSU, there cannot he any malafide intention or
suppression of facts nor motive of fraud.

They rely upon the decisions of the Hon'ble Tribunal in the case of
Bharat Sanchar Nigam Limited Vs. Commissioner of Service Tax —
2009 (150 STR 352 (Tri-Ahmd); U.P. State Sugar & Canc
Development Corporation Ltd. Vs. Commissioner of Central Fxcise,
Allahabad — 2009 (242) ELT 260 (Tri.-Del.); Hindustan Petroleum
Corporation Limited Vs. CCE, Calcutta-I — 2001 (136) ELT 943 (Tri.-
Kolkata).

Extended period can only be invoked in cases of fraud, collusion,
willful mis-statement, suppression of facts with intent to evade
payment of service tax. They have not indulged in any of the
aforesaid to justify invocation of extended period of limitation.
Imposition of penalty is not a mechanical process or cannot be
imposed just because it is legitimate to levy penalty. The element of
mens rea or malafide intent must be necessarily present to justify

imposition of penalty. They are a Government of Gujarat

undertaking and there cannot be any malafide intention of

suppression of facts nor motive of fraud.
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x. They rely upon the decision of the Hon'ble Supreme Court in the
case of UOI Vs. Rajasthan Spinning agd Weaving Mills — 2009 (238)
ELT 3 (SC). |

LI

. The appellant filed additional written submission vide letter dated

28.12.2021, inter alia submitting that :

» They rely upon the judgment of the Orissa High Court in the casc of
Tarini Minerals (P) Ltd. Vs. UOI - 2020 (50) GSTL 494 (Ori.). They
also rely upon the judgment in the case of Sunita Ganguly Vs.

. Principal Commissioner of CGST & Central Excise, Ranchi — 2020
(50) GSTL 401 (Jhar.).

> The Hon'ble Tribunal in the case of Innovative Instruments Pvt Ltd
Vs. CCE, Vadodara — 2008 (232) ELT 460 (Tri.-Ahmd) held that
extended period cannot be invoked there being conflicting decisions
on the issue.

» They also rely upon the decision in the case of ; CCE, Delhi Vs, Soni
and Toni Electrical — 2007 (217) ELT 457 (Tri.-Del); Hindalco
Industries Limited — 2003 (161) ELT 346 (Tri.-Del.)

6 Personal Hearing in the case was held on 28.12.2021 through virtual
. de. Shri Anil Chauhan, Authorised Representative, appeared on behalf

off the appellant for the hearing. He reiterated the submissions made in

appeal memorandum and additional written submission.

7] 1 have gone through the facts of the case, submissions made in the
Appeal Memorandum, submissions made at the time of personal hearing
anjd additional written submissions as well as material available on

repords. The issue before me for decision is whether the Royalty paid by

appellant to the government is a ‘consideration’ and whether the right

to|lexplore and extract oil and natural gas given by the government to the

ellant is a service or otherwise. The demand for service tax pertains to
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7.1 In the negative list of services reginie introduced from 01.07.2012,

‘service is defined under Section 65B (41) of the Finance Act, 1994 to mean

“service” means any activity carried out by a person for another for
consideration, and includes a declared service, but shall not include -,

7.2 In the instant case, the appellant is given the right to explore and
extract Qil and Gas — a natural resource- by the government and for
assignment of such right the appellant are required to pay a Royalty to the
government. The fact that the assignment of right to use is a service is
also forthcoming from Sr.No. 61 of Notification No.25/2012-ST dated
20.06.2012 as amended by Notification No. 22/2016-ST dated 13.04.2016.
The said Sr. No.61 reads as :

“Services provided by Government or a local authority by way of
assignment of right to use any natural resource where such right to use
was assigned by the Government or the local authority before the 1st
April, 2016 :

Provided that the exemption shall apply only 1o service tax payable on
one tme charge payable, in full upfront or in installments, for
assignment of right to use such natural resource;”

7.3 The above said Notification No. 25/2012-ST dated 20.06.2012 is an
exemption notification. However, the implication of the said exemption
rotification is that the ‘assignment of right to use any natural resource’ by
the government is a taxable service and, therefore, the necessity of
providing for exemption by way of a notification. It, therefore, is amply
clear that by assigning the right to explore and extract oil and natural o8
to the appellant, the government has provided a taxable service. FFor being
assigned the right to use the natural resource, the appellant are required
to pay the government a Royalty, which is nothing but a consideration
paid by the appellant in lieu of the service provided by the government to
the appellant.

7.4  Section 68 of the Finance Act, 1994 provides for payment of servico
tax on reverse charge basis and in terms of Sr. No. 6 of Notification No.

012-ST dated 20.06.2012, issued under Section 68 (2) of the "inance

“g:'é‘, 994, in respect of services provided or agreed to be provided by the
r o
oo
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Government or local authority, the recipient of the service is liable to pay
100% of the applicable service tax. Therefore, in the instant case, the

ippellant, being the recipient of the service provided by the government. is

.Y

ljable to pay the service tax on service received by them i.e. assignment of
fight to use the natural resources. 1 further find that Sr.No. 61 of
Notification No.25/2012-ST dated 20.06.2012 exempts only the onetime
harge payable for assignment of the right to use and not the royalty paid

famt

firom time to time upon extraction of the natural resource. Accordingly, the
gppellant are liable to pay service tax, under reverse charge, on the
ﬂoyalty paid to the government as consideration for the service received by

them i.e. assignment of the right to use the natural resource.

4. 1 find that the appellant have relied upon the judgments of the

=i

Ton'ble High Court of Gujarat, Orissa, Jharkand and Mumbai supra and
SJubmitted that the demand of service tax has been stayed. In this regard, |
find that these judgments of the Hon'ble High Courts have all been passed
Hy following the decision of the Hon'ble High Court of Rajasthan in the
hse of Udaipur Chambers of Commerce and Industry Vs. UOI - 2018 (8)
ESTL 170 (Raj.). Further, in their judgments, the Hon’ble High Court

o

fon il ¥

ave only stayed recovery of Service tax.

oo

.1 The Hon Hon'ble High Court of Rajasthan in the case of Udaipur
hambers of Commerce and Industry Vs. UOI — 2018 (8) GSTL 170 (Raj.)
ad held that :

o Y

%17.We have scaled merits of the argument advanced by taking into
consideration all relevant provisions,

18.As per Section 9 of the Act of 1957, the holder of a mining lease
notwithstanding anything contained in the instrument of lease or in any
law in force is supposed to pay royally in respect of any mineral
removed or consumed by him or by his agent, manager, employcee,
contractor or sub-lessce from the leased area at the rate the time being
specified in the Second Schedule in respect of that material. In light of
the provision aforesaid, the mining operations by a mining lease holder
arc absolutely dependent to payment of royalty and no mining activity
by any mining holder shall be valid without payment of royalty. Any
mining operation not followed by payment of royalty is subject to
penalty also under the Act of 1957 and the Rules framed thereunder.

19.Precisely, we are required to examine that the royalty under the Act
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of 1957 is a “consideration” or not and further if that is “consideration”,
then what would be the effect pertaining to payment of service tax?
20.Under the Act of 1957, no mining lease would be granted without
adhering the procedure given under Sections 10 to 12, The prospecting
licence and mining leases are further regulated by the Rules framed
under Sections 13 and 13A of the Act of 1957. As per the Minerul
Concession Rules, 1960 (hereinafter referred to as “the Rules of 1960™),
prospecting licence in respect of land in which minerals vest in the
Government, can be granted by adhering the procedure given in
Chapter III and further mining lease can be granted only after adhering
the procedure prescribed under Chapter IV of the Rules of 1960. At the
threshold, applications for granting mining lease are required to be
entertained by the State Government in (he prescribed format and
further after adhering a definite procedure, mining lease is required to
be granted and executed between the parties. The mining lease executed
is nothing but a contract to undertake mining operations in the leased
mining area.

21.As already stated, the mining operations, as per the conditions of
mining lease deed, are subject to payment of royalty. According to
Section 2(d) of the Indian Contract Act, 1872, when at the desire of the
promisor, the promisee or any other person has done or abstained from
doing, or does or abstains from doing, or promises to do or abstain from
doing something, such act or abstinence or promise is called a
consideration for the promise. In general, “consideration” is the price
for a promise and is an essential ingredient for a contract. It is a value
received as incentive for the promise and a contract without that is not
binding on the parties. It is a vital element and benefit i.c. to be settled
between the parties and also an essential reason for a party entering into
contract for exchange of any thing of value by each party.

22.Taking into consideration ail these principles relating to
“consideration”, we are of considered opinion that the royalty is
nothing but a “consideration” to0 have mining operations in the leased
area on execution of a mining lease. 1t is a part of agreement arrived
between the parties to have lease of a mining area to undertaking
mining operations. The royalty being “consideration” certainly places
assignment of right to use natural resources deposited in the leased arca
as a “service” as defined under Section 65B(44) of the Act of 1994,
according to which, any activity carried out by a person for another for
consideration is a service. The finding arrived by us as above is
sufficient to say that the notification date! 13-4-2016 is not at all in
conflict with its enabling Act i.e. the Finance Act, 1994 and the same
does not suffer from any iliegality.

23.0n arriving at the conclusion that the activity in question is a
service, there is no need to examine the other argument advanced by
counsel for the petitioners to challenge the notification aforesaid on the
ground that the assignment of right to use natural resource i.e. the
mineral deposited in the leased area is also not a “declared service”.

24.An effort is also made to bring assignment under consideration in
exclusion category with submission that by awarding lease the State
transfers its title in goods in other manner than the sale or gift, as such,
no service tax could have been claimed. This argument too, in our
opinion, is bereft of merits as the term “goods™ is defined under Section
65(50), assigning the same meaning as given under clause (7) of
Section 2 of the Sale of Goods Act, 1930, according to that, it is every
kind of movable property other than actionable claims and money; and
includes stock and shares, growing crops, grass, and things attached to
or forming part of the land which are agreed to be served before sale or
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under the contract of sale. The assignment of right to use any natural
resource i.e. mineral cannot be treated as a goods for the purpose of the
Act of 1994, . '.‘f-',.,l:lw;‘ 1}?'?{5‘1’:‘

25.There is no transfer of immovable property too as the lease granted
is only to excavate mineral from the leased area and that activity at the
most can be physical transfer of property by its “renting” as prescribed
under Section 65(90a) of the Act of 1994, but not the transfer of title in
immovable property. Section 65(90a) pertains to transfer of immovable
property by renting and that includes leasing of immovable property for
use in furtherance of business and commerce, The absence of the word
“title” in this provision is quite important and that indicates the entire
activity as transfer of possession of the immovable property for its use
or consumption by way of renting, letting, leasing, licensing or by other
similar arrangements, as the case may be. The exclusion under Section
65B(44) is for transfer of litle in immovable property, which is
conspicuously absent in the grant of lease for mining operations. The
[title] of the mining area admittedly retains with the State even on
execution of mining lease to excavate mineral from the leased area.

26.For the reasons given above, the petitions for writ arc bereft of
merits, hence, dismissed.”

It is observed that in their judgment the Hon’ble High Court haus

he

d that royalty being “consideration” places assignment of right to usec

nakural resources deposited in the leased area as a “service” as defined

u

er Section 65B(44) of the Act of 1994,

8.3 The above judgment of the Hon’ble High Court of Rajasthan was

cafried in appeal to the Supreme Court and the Hon’ble Supreme Court,

w

on

jle issuing notice in the case, has only stayed the payment of service tax

srant of mining lease/royalty.

8.4| I further find that the Hon'ble High Court of Gujarat had in the case

of

Gujmin Industry Association Vs. UOI — 2019 (20) GSTL 11 (Guj.) only

stayed the payment of service tax on grant of mining lease/royalty.

8.5| In view of the above facts and byAfollowing the judgment of the

Hon'ble High Court of Rajasthan in the Udaipur Chambers of Commerce

and| Industry, supra, I am of the considered view that the assignment of

right to use the natural resource is a taxable service and the royalty paid
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charge in terms of Sr. No. 6 of Notification No. 30/2012-ST dated
20.06.2012.

9.  The appellant have also contested the demand on the grounds of
limitation and contended that extended period of limitation cannot be
invoked as the ingredients for invoking the same are not satisfied and that
they are a Government of Gujarat undertaking, so intent to cvade
payment of service tax cannot be alleged. In this regard, I find that the
appellant is registered with Service Tax department and are expected to
follow the law governing the service tax. In the era of self-assessment, the
responsibility of the tax payer to comply with the requirement of
disclosure of information is all the more greater. Further, despite there
being an exemption only in respect of the onetime charge payment for
assignment of right to use the natural resource, the appellant have failed
to declare the value of the taxable services and pay the applicable service
tax under reverse charge. Therefore, I am of the view that that charge of
suppression of facts is applicable and, hence, the extended period has been

correctly invoked.

10. The appellant have also challenged the imposition of penalty under
Section 78 (1) of the Finance Act, 1994 on the grounds that there was no
mens rea. In this regard, I find that despite the appellant receiving a
service from the government by way of assignment of right to use natural
resource, they have failed to declare the value of the taxable services and
pay the applicable service tax under reverse charge. Further, though there
was an exemption only in respect of the onetime charge payment for
assignment of right to use the natural resource, the appellant have failed
to declare and pay service tax under reverse charge. As stated carlier, in
the era of self assessment, the onus is on the assessee to ascertain their
correct service tax liability and discharge the same. Having failed to do so,
the appellant cannot have any rightful claim to there being no mens rea on

their part. I am, therefore, of the view that there is no merit in the
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1. In view of the above, I hold that appellant are liable to pay scrvice
tax, on the Royalty paid by them for the right to use the natural resource,
tinder reverse charge. In view thereof, I do not find any infirmity in the
impugned order. Therefore, the impugned order 1s upheld and the appeal

tfiled by the appellant is rejected.

12. mmﬁﬁwmwmmm@%mmm

The appeal filed by the appellant stands disposed off in above terms.
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